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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe initial decision of
Adm ni strative Law Judge Patrick G Geraghty, served Novenber 5,
1993, granting applicant's application for attorney fees and
expenses pursuant to the Equal Access to Justice Act (EAJA), 5
U.S.C. 504.' For the reasons discussed bel ow, the

Adm nistrator's appeal is denied and the | aw judge's award, as

1 A copy of the initial decision is attached.
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suppl ement ed by applicant's subsequentl|y-incurred and docunent ed
addi tional fees and expenses,? is affirned.
Backgr ound

This EAJA claimarises froman enforcenment action in which
the Adm ni strator sought to suspend applicant's conmercial pil ot
certificate for 180 days, based on his operation of a Piper PA-
24-250 aircraft, of which he was at the tinme a part owner, when
it was unai rworthy due to inproper or absent docunentation of
three alterations which had been made to the aircraft, and when
it was not in conpliance with two airworthiness directives.
Specifically, it was alleged (and ultimately proven) that 1) FAA
Form 337s® docunmenting the installation of a ski storage tube and
nmodi fication of the instrunment panel were inadequate in that they
had not been properly approved by the FAA, 2) there was no Form
337 docunenting the replacenent of the originally-installed two-
[ight landing gear indicator with a three-light indicator; 3) the
aircraft was out of conpliance with Airworthiness Directive 77-
13-21 (requiring replacenent of the |anding gear bungee cords at
| east every three years), in that the |last record of conpliance
was on August 23, 1979; and 4) the aircraft was out of conpliance
with AD 85-14-10 R2 (requiring replacenent, foll owed by periodic

i nspection, of all propeller blade clanp assenblies) in that

2In total, applicant is seeking $7,304.31 in fees and
expenses. The Adm nistrator has not contested this anount.

® For certain major repairs and alterations, a Form 337,
si gned by the nechanic who performed the work, nust be submtted
to the FAA and a copy provided to the aircraft owner. See 14
C.F.R Part 43, Appendix A and B
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there was no record of the required magnetic particle inspection.

It was alleged that, as a result of applicant's operation of
the aircraft when these deficiencies existed, he violated 14
C.F.R 91.7(a) and 39.3.°

Applicant's position throughout this proceedi ng has been
that he justifiably relied on the aircraft nechanics who worked
on the aircraft (George and Robert Mace)® to properly prepare the
requi red Form 337s, and that he al so reasonably relied on
mechani ¢ Robert Mace's entry in the aircraft log certifying the
aircraft's airworthiness at the conpletion of an annual
i nspection, which was signed just two weeks before the cross-

country trip which led to these charges.® Applicant also

48 91.7 Cvil aircraft airworthiness.

(a) No person may operate a civil aircraft unless it is in
an airworthy condition.

8§ 39.3 CGeneral .

No person nmay operate a product to which an airworthiness
directive applies except in accordance with the requirenents
of that airworthiness directive.

®> During 1989 and 1990, applicant apparently relied on
CGeorge Mace, then the holder of a nmechanic certificate and an
| nspection Authorization (IA), for all of his aircraft
mai nt enance and i nspection needs, including a pre-purchase
i nspection of the aircraft. George Mace's nechanic certificate
and | A were revoked on an energency basis in 1990. See
Adm ni strator v. Mace, NITSB Order No. EA-3195 (1990), Order
D sm ssing Appeal. His son, Robert Mace (also the holder of a
mechani c certificate and an 1 A), signed off on the 1991 annual
i nspection, although it appears fromthe record that his father
assisted himwth the work. Robert Mace's nechanic certificate
and | A were suspended as a result of this incident. (Tr. 55.)

® The mmi ntenance deficiencies here at issue were discovered
when an FAA inspector -- who was initially called to investigate
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i ndi cated that when he purchased the aircraft in 1989, he relied
on the assurance of nechanic George Mace that it was then in
conpliance with all applicable ADs.

At the hearing, applicant indicated that he knew Form 337s
were required for the nodifications here at issue, but that he
relied on the nmechanics to prepare themin accordance with FAA
standards.’ However, it was established that no Form 337 was
submtted to the FAA for the | andi ng-gear indicator, and the Form
337s docunenting the ski-tube installation and reorgani zed
control panel were inadequate because, although they made
reference to (and attached approved Form 337s relating to)
simlar nodifications to other Piper PA24-250 aircraft, those
nodi fications were not field-approved by the FAA for this
particular aircraft.® A stanp appearing in a block |abel ed "For
FAA Use Only" on the earlier-approved Form 337s for the other
aircraft indicated that the alteration was approved only for that
specific aircraft. According to applicant, he did not see the
Form 337s prepared for his aircraft until sonme two weeks after
they were prepared, when he retrieved them from Robert Mace in
(..continued)
applicant's apparent gear-up landing (later determ ned to be due
to a coll apsed | anding gear) at the conclusion of that trip --
noted the three nodifications to the aircraft and asked appli cant
to produce the aircraft records.

" The reconfigured instrument panel and the new | andi ng gear
i ndi cator were apparently installed at the tinme of the 1991
annual inspection (signed off 3/17/91). The ski-tube was
installed prior to applicant's purchase of the aircraft, but a
Form 337 was apparently not prepared at that tine.

8 There is no indication in the record that the FAA woul d
not have approved the nodifications for this particular aircraft.
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response to the FAA' s request for records in connection with its
i nvesti gati on.

After hearing the evidence in this case, the | aw judge
concluded that the aircraft was unairworthy due to the inadequate
Form 337s, and the fact that the cited ADs were overdue, but held
that there was insufficient evidence to show that applicant was
in any way responsible for, or had know edge of, those
deficiencies. He held that applicant reasonably relied on the
mechani c's certification of airworthiness, and on the assurance
that the required Form 337s had been properly conpleted. He
found no evidence that applicant had any prior know edge of what
sort of data is necessary for a Form 337, or that he was on
notice that he was operating an unairworthy aircraft. Thus, the
| aw judge di sm ssed the conplaint. This EAJA claimfollowed.

Applicant's EAJA claim

The EAJA requires the governnent to pay to a prevailing
party certain attorney fees and costs unl ess the governnent
establishes that its position was substantially justified, or
t hat special circunstances woul d make an award of fees unjust.

5 US C 504(a)(1l). To find that the Adm ni strator was
substantially justified, we nust find his position reasonable in

fact and law, i.e., that the | egal theory propounded is

reasonabl e, the facts all eged have a reasonable basis in truth,
and the facts alleged will reasonably support the |egal theory.

Application of U S Jet, NITSB Order No. EA-3817 at 2 (1993);

Pierce v. Underwood, 487 U S. 552, 565, 108 S.Ct. 2541 (1988).
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While this standard is |l ess stringent than that applied at the
merits phase of the proceedi ng, where the Adm ni strator nust
prove his case by a preponderance of the reliable, probative, and
substantial evidence,® the |legislative history of the EAJA makes
clear that it was "intended to caution agencies to carefully
eval uate their case and not pursue those which are weak or

tenuous."” See Adm nistrator v. Catskill Airways, 4 NISB 799, 800

(1983), quoting 5 U S. Cong. News 1980, at 4993.

In granting the application for EAJA fees, the | aw judge
again noted that there was no factual basis on which to concl ude
that applicant "had any reason or duty to go behind the
representati ons nmade by the individual who perforned the work,
inspected the aircraft and had returned it to service." (Initial
decision at 2.) He further noted that the Adm nistrator knew,
prior to initiating this action, that there was no factual basis
for the charges, and cited to a "Record of Informal Conference,"”
prepared by the FAA attorney who conducted the conference (not
the same attorney who eventually tried the case and now opposes
the grant of EAJA fees) after neeting with applicant and his

0

attorney.!® Both the attorney and the FAA inspector present at

® Accordingly, the FAA's failure to prevail on the nerits
does not preclude a finding that its position was nonet hel ess
substantially justified under the EAJA. See Application of U S
Jet at 3; Federal Election Conm ssion v. Rose, 806 F.2d 1081,
1087 (D.C. Cr. 1986).

0 Al though the | aw judge states that this document was
subm tted by applicant in support of his EAJA claim it appears
fromthe record that it was actually submtted by the
Adm ni strator, in support of his opposition to applicant's EAJA
claim Current FAA counsel takes the position that applicant
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that conference (not the sanme inspector who testified at the
hearing), concluded "that there is no conpelling evidence in the
file which suggests [applicant] had actual know edge of the Form
337 deficiencies and overdue ADs [and that] w thout such
evidence, it would appear that [applicant's] reliance on Mace's .

representations was both justified and reasonable.”
Accordingly, the FAA attorney recommended that the notice of
proposed certificate action agai nst applicant be w t hdrawn,
absent "other evidence . . . that rebuts [applicant's]
assertions.”

Noti ng that no evidence was apparently devel oped to rebut
applicant's assertions (as none was produced at the hearing), the
| aw j udge concl uded that the Adm nistrator was not substantially
justified in fact in pursuing this action against applicant and
that, as FAA counsel recognized after the informal conference,
the Admnistrator's case was weak and tenuous. W agree.

In appealing the | aw judge's EAJA award, the Adm nistrator
asserts that he was justified in assum ng that applicant had
actual or constructive knowl edge of the defective Form 337s and
t he AD nonconpliance because: 1) applicant was a part-owner of
the aircraft; 2) applicant perfornmed "nmuch of the maintenance”
underlying the defective Form 337s; 3) applicant is a certified
(..continued)
admtted during the conference (which was attended by a different
FAA attorney) that he had concerns about the adequacy of the Form
337s prepared by nechani c Robert Mace. However, no such
adm ssion is apparent fromreadi ng the docunent. In fact, the
clear inplication of applicant's statenents at the conference, as

reported by the FAA attorney who attended the conference and
prepared the docunent, is to the contrary.



8
flight instructor; 4) applicant "expressed concern about the
adequacy" of the Form 337s here at issue; and 5) the aircraft's
unai rwort hi ness was readily apparent from "docunentati on which
was readily available to [applicant], which required no speci al
training to interpret."” However, contrary to the Admnistrator's
reasoni ng, these asserted factors are insufficient to justify a
concl usion that applicant knew or should have known of the
mai nt enance deficiencies here at issue.

Wiile we do not disagree with the Adm nistrator's assertion
that "a pilot who owns the aircraft he flies should be expected
to know nore about its nmechanical condition than a pilot who
flies an aircraft owned by soneone else" (App. Br. at 4), it does
not follow that applicant (who is not an aircraft mechanic)
shoul d have been expected to search out and recogni ze technical
deficiencies in the Form 337s which were prepared by a properly
certificated aircraft nmechanic/1A or to research the aircraft's
entire AD history in order to ensure a conplete record of
conpliance. Qur case | aw nakes clear that "the standard for
accountability under the regulation [prohibiting operation of an
unairworthy aircraft] is whether a reasonable and prudent pil ot
woul d have concl uded that a specific condition rendered a craft
unai rwort hy, not whether an aviation mechanic woul d have so

concluded."! Thus, contrary to the Administrator's assertion

1 Administrator v. Parker, 3 NTSB 3005 (1981), Order
Denyi ng Reconsideration. See also Admnistrator v. Parker, 3
NTSB 2997, 2998 n. 6 (1980); and Crittenden v. Adm nistrator,
NTSB Order No. EA-3968 at 9 (1993).
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that he "had no burden to prove notice at all,"” we think that --
especially in light of applicant's stated position at the
informal conference that he relied on the nechanics to properly
do their jobs -- the Adm nistrator was obligated to introduce
sonme evidence, either direct or circunstantial, that applicant
had reason to conclude his aircraft was unairworthy. This he did
not do.

The Adm nistrator's assertion that he had no information
contradicting his assunption (that applicant knew of the
deficient mai ntenance docunents), is especially surprising in
light of the existence of the "Record of Informal Conference”
clearly indicating applicant's asserted reliance on the aircraft
mechani cs' certification of AD conpliance, and their assurances
that the paperwork docunenting the aircraft nodifications had
been properly conpleted. There is absolutely no basis in the
record for the Admnistrator's repeated assertions that applicant
"expressed concern" about the Form 337s, and that he gave the
i npression at the informal conference that he was, in fact, aware
of his aircraft's docunentary deficiencies. The Adm nistrator
appears to equate applicant's admtted awareness that Form 337s
were required and his desire to conply with FAA requirenents,
with an adm ssion that he knew the Form 337s ultimtely prepared

wer e i nadequate.'®> However, no such conclusion is warranted in

2 In that regard, we note that, even if applicant had seen
the fornms prior to operating the aircraft (which the |aw judge
found he had not), we do not agree with the Adm ni strator that
t hose fornms "unanbi guously indicated" that the aircraft was
unairworthy. To the contrary, we think it would not be
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this case.

We reject the Admnistrator's assertion that applicant
shoul d be held to have had know edge of the deficient paperwork
because he "perfornmed nuch of the naintenance which led to this
case hinself." Wiile applicant acknow edged, both at the
informal conference and at the hearing, that he assisted with the
installation of the reconfigured instrunent panel (in order to
save noney), there is no indication that he participated in any
ot her mai ntenance or, nore inportantly, that he assisted in
preparing any of the supporting paperwork. Thus, there is no
basis for the Adm nistrator's conclusion that applicant's
i nvol venent in the mai ntenance inplies that "he was on notice
regarding the invalidity of the Form 337 and/or the
[a] i rwort hiness nonconpliance.”

Finally, we are entirely unconvinced that applicant's status
as a certified flight instructor (CFl) justifies an assunption

that he had know edge of the deficiencies here at issue.

(..continued)

unr easonabl e for a non-mechanic owner to believe that a
mechani c/ 1 A coul d obtain FAA approval of the nodifications
descri bed therein based on technical docunentation and a field
approval granted to another aircraft of the sane nake and nodel .
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ACCORDI NGLY, I T IS ORDERED THAT:
1. The Admnistrator's appeal is denied;
2. The law judge's award of EAJA fees and expenses, as
suppl enented by applicant's subsequent filing, is affirmed; and
3. The Administrator is to pay applicant a total of $7,304. 31.

HALL, Chairman, LAUBER and HAMMERSCHM DT, Menbers of the Board,
concurred in the above opinion and order.



